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THE IMPEACHMENT OP SAMUEL CHASE.* 



It was on January second, 1805, that Samuel Chase, then one of the 
Justices of the Supreme Court of the United States, was summoned to 
attend at the bar of the Senate and answer to the accusation of the 
House of Representatives. The hall where the trial was conducted 
perished in the burning of "Washington by the British in 1814. The 
chronicler has been particular in telling us how everything was ordered. 
The covering of the seats of the Senators was of crimson cloth, and 
these were arranged on each side of the presiding officer facing the 
audience as in any other court. Those of the House of Representa- 
tives were covered with green cloth, and those of the Managers and 
Counsel for the defendant, with blue cloth. 

There were special arrangements for seats for distinguished hearers. 
In fact the memory of the trial of Warren Hastings was fresh, and 
this was expected to be its American counterpart, but it went on with- 
out a single dramatic incident. The presiding officer was Aaron Burr, 
then Vice-President of the United States. He was coldly impartial 
in his rulings; decided questions of order and matters of course just 
as any chief justice of a court would do, without submitting them to 
a vote. On one occasion when several Senators left the room before 
adjournment, he expressed the strongest disapproval of their conduct 
and declared that if such a thing again occurred he would submit the 
matter to the Senate for their judgment. 

John Randolph of Roanoke was the principal figure among the 
Managers. He was then at the height of his political power. Indeed, 
from the failure of this impeachment he never recovered. His closing 
argument was rambling, discursive and lacked even that fire and 
sarcasm which were the chief elements of his power in debate. The 
Managers were entirely overmatched, and with the exception of Rodney, 
of Delaware, won no praise. 

The counsel for the defense were the strongest lawyers of the day, 

* Annual address by Alexander Pope Humphrey, Esq., of Louisville, Kentucky, 
before the Virginia State Bar Association, at Hot Springs, Va., August 3, 1899. 
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and to use a modern expression "the tiger hunted the Frenchman" 
from the beginning to the end of the trial. Luther Martin was 
naturally the most conspicuous, and the speech of this "Federalist 
bulldog," as Jefferson called him, was the crowning event of his career. 

His intimacy with Judge Chase, lasting a lifetime, and many 
kindred qualities put him in full sympathy with the case. He minced 
no matters of fact or law. He ridiculed the argument of the Man- 
agers, showed scant respect to their public station; criticised with 
strong severity Lewis and Dallas, the Pennsylvania counsel for Fries, 
and laughed at Hay and Wirt, counsel for Callender. 

This may be taken as a specim n of his style. Mr. Randolph had 
said that "the conduct of the counsel for Fries merits an abler 
eulogium than it is in my power to maker. My gratitude as an Ameri- 
can citizen and a friend of liberty will never cease to flow to them, 
for they stood up against arbitrary conduct and oppression," to which 
Luther Martin replied : " I have long been at a loss for the enmity the 
State of Pennsylvania has shown for its bar and the desire of its citi- 
zens to get rid of their lawyers, but if such is the manner in which 
the lawyers conduct themselves to their courts I wonder no longer that 
the citizens of that State wish to be freed of them, and will readily 
join in the sentiment, the sooner the better." 

Among the witnesses, the most interesting personality was Chief 
Justice Marshall. He had been present at the Callender trial and was 
called to testify as to Judge Chase's manner to the counsel. He 
stated facts only, declining to express any opinions. It is evident 
that he did not regard his colleague as a model judge, and, while un- 
willing to publicly condemn him, was in no way pleased that his 
turbulent disposition and factional temper had involved the court in 
an ugly dispute at a time when the utmost caution was necessary to 
its firm establishment. 

The accused appeared in person and stood at the bar, until, at his 
request, a seat was furnished him. Benjamin Butler tried, without 
success, to prevail upon his colleagues in the conduct of the impeach- 
ment of Andrew Johnson to follow this precedent, and compel the 
personal appearance of the President. 

The figure of Judge Chase alone would make the scene an impres- 
sive one. He was then in his sixty-fifth year; had been in active life 
for forty-five years, beginning the practice of law at twenty. He was 
of commanding figure, with a resonant voice and a repute for eloquence 
second to few of his day. 
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He was one of the earliest Sons of Liberty; a member of the Con- 
tinental Congress from Maryland, in the stormiest period, and made a 
personal canvass of the colony to obtain authority to sign the Decla- 
ration of Independence. He was the political ruler of his community, 
and held at one and the same time two of the highest judgeships of 
his State. 

Appointed to the Supreme Bench by Washington in 1796, in the 
year 1800 so concerned was he that Adams should be again elected 
that he left the Bench without a quorum to canvass Maryland against 
Jefferson. 

The will and temper of the man were strong and imperious. Of 
himself he said he could never move but that there was a mob at his 
heels. Luther Martin admitted that he had more of the "fortiter in 
re" than of the "suaviter in modo;*' was to be likened rather to 
Lord Thurlow than to Lord Chesterfield; and excused to the New 
England Senators his speaking of Callender as a "damned " rascal, 
upon the plea that the word could not be considered very offensive 
even in the mouth of a judge south of the Susquehanna. 

A few personal anecdotes will not be without interest. One of the 
first measures advocated by him, cut in two the salary of his father, 
then an Episcopal minister. Some time after, in company with other 
young men, he compelled certain old "malcontents," among them his 
father, to swear allegiance to the new government. 

They used vigorous English in those days. After Chase's adventure 
in opposition to the stamp act, .the mayor and council of Annapolis 
published an address in which they sought to acquaint the public with 
what manner of man he was, saying, ' ' He is a busy, restless incen- 
diary, a ring-leader of mobs, a foul-mouthed and inflaming son of 
discord and faction; a common disturber of public tranquillity, and a 
promoter of the lawless excesses of the multitude." This brought an 
equally vigorous response from young Chase: "Was it a mob who 
destroyed in effigy our stamp distributor? Was it a mob who assem- 
bled here from the different counties of the province and indignantly 
opened the public offices ? Whatever vanity may whisper in your ear 
or that pride and arrogance may suggest, which are natural to despic- 
able tools of power, emerged from obscurity and basking in propri- 
etary sunshine, you must confess them to be your superiors; men of 
reputation and merit, who are mentioned with respect while you are 
named with contempt; pointed out and hissed at as " Fringes consu- 
mer e nati. ' ' 



284 VIRGINIA LAW REGISTER. [Sept., 

While in Congress he was instrumental in having a wagon-load of 
Quakers carted from Philadelphia to Virginia, in dead of winter, 
simply, as they alleged, because they would not illuminate their houses 
and conform to such vain practices and outward marks of rejoicing. 

At the height of the English-French rivalry, he went to dine at 
Mrs. Bingham's. Seated next to her at the table, he observed his 
plate surrounded by French dishes. Asked what he would have, he 
requested "a beefsteak, Madam, or a piece of roast beef;" and 
finally arose from the table, saying, " There, Madam, I have made a 
very sensible dinner, but no thanks to your French cook." 

In his old age he said to his son-in-law, " Yes, you are young and 
may be a Democrat, but for an old man to be a Democrat, he must 
first be a fool." 

Mr. Justice Chase did not deliver many opinions as a member of 
the Supreme Court. During most of his term of service Marshall 
was Chief Justice. An examination of the first six volumes of Cranch 
shows that in every case but one Marshall delivered the opinion of 
the court. 

An exception to this statement must be made of cases in which the 
Chief Justice did not vote. 

In the early history of the court the practice was established that a 
judge who presided at the circuit, should not, except in case of equal 
division, vote in the same cause on its hearing in the appellate tribunal. 
In these cases it is worthy of notice that Marshall saying nothing, 
every other judge on the bench, hearing the case, delivered an opinion. 

But Judge Chase found occasion in his earlier service to pronounce 
three judgments of great moment. In Calder v. Bull (3 Dall. 386), 
he established the doctrine, never shaken, that the provision in the 
constitution prohibiting ex post facta laws applies only to retrospective 
legislation of a criminal nature. 

In Ware v. Hylton (3 Dall. 199), he held that it was competent 
for this nation by treaty to set aside a law passed by one of the States. 

In Hylton v. United States (3 Dall. 171), he decided that direct 
taxes, within the meaning of the constitution, embraced only capita- 
tion taxes and taxes on land. This doctrine was only overturned in 
1894, in the decision of the income tax cases. 

But perhaps his most important and far-reaching opinion was one at 
circuit, which first established that the United States has no common law. 

In recalling the trial of Judge Chase it must be remembered that 
there was never at any time the slightest stigma upon his judicial or 
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personal integrity. There were eight articles of impeachment, the 
fourth of which had five specifications. Four occasions of offense 
were stated. 

Passing by one accusation that was absolutely frivolous, although 
ten Senators voted guilty upon it, I come to the three which were 
most considered. 

The first of these related to the trial of John Fries for treason. 
The second, to the trial of Callender for seditious libel ; and the last, 
to the delivery of a political oration in an address to a grand jury. 

In the latter part of the last century Congress passed an internal 
revenue law, and the enforcement of it required the services of the 
militia. The same was true of the enforcement of another law, fixing 
a tax on land. A woman in Western Pennsylvania, observing a man 
standing in front of her house counting the windows, threw a bucket 
of hot water on him. From this and other incidents certain persons 
assembled armed bodies to resist these laws. Among others was John 
Fries, a sort of traveling fakir, of ready tongue and turbulent dispo- 
sition, who was arrested and indicted for treason. He was tried before 
Judges Iredell and Peters, and condemned to die. A new trial was 
granted him, and his case then came on before Judges Chase and 
Peters. On the morning the case was called in Philadelphia, Judge 
Chase handed down to the clerk three copies of a paper, stating that 
he had fully considered the law of the case and had reduced his opinion 
to writing, one copy being designed for the United States Attorney, 
one for the prisoner's counsel and one for the jury. Judge Peters, the 
District Judge, advised against this course, saying that the bar would 
take "the stud," and so it happened. Mr. Lewis, one of the prison- 
er's counsel, waved his hands and said, " I will never suffer my hands 
to be corrupted with a prejudged opinion in any case, much less so in 
a capital one;" Dallas, the other counsel, coming in, joined Lewis in 
the statement that as the facts were not in dispute and as the court had 
prejudged the law they would refuse to continue as counsel. 

The next morning Judge Chase offered to withdraw the opinion and 
allow counsel to take their own course. But Lewis and Dallas having 
got the court "in a fix," refused to proceed, and, on their advice, 
Fries declined any other counsel. They admitted their purpose in this 
was to make the way easy to a pardon. The result was Fries had no 
representative, and was condemned to die. Adams pardoned him, but 
against the strong remonstrance of Hamilton. 

It will be sufficient for my purpose to say that the whole of the bur- 
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den of the complaint against Judge Chase in this transaction was his 
forming in advance an opinion on the law of the case, and at first 
declining to allow counsel to combat that opinion to the jury, by read- 
ing certain statutes deemed by him not relevant, and citing to the jury 
certain English cases deemed by him misleading. 

The impression that a lawyer had the right to argue not only the 
facts but the law of a criminal case to the jury, and to persuade them 
to disregard the opinion of the court, was certainly very strong at that 
day. 

In Fries' case the facts were beyond dispute. Judge Iredell had, 
upon the formei trial, delivered an opinion upon the constitutional 
definition of treason, holding that "levying war" could consist of 
actual assemblage and use of armed force with the purpose of resisting 
the execution of an act of Congress. Judge Paterson, sitting in an- 
other case in the same court, had pronounced a judgment of similar 
purport; and yet the counsel for Fries were here insisting upon being 
allowed to argue to the jury that this definition of treason was not a 
correct one, and to prove this by citations from English cases, and by 
reading acts of Congress claimed to be illustrative of their views. 

The Supreme Court has only within the last few years set to rest this 
notion, holding, in the case of Sparf v. United States (156 U. S. 51), 
that the jury are bound in all cases to take the law from the court — 
Mr. Justice Gray, on that occasion, reading a most elaborate dissent. 

That Judge Chase's opinion on the law was erroneous, no effort was 
made in the course of his trial to prove. And Chief Justice Marshall 
quoted from it in the Bollrnan case, and again on the trial of Burr. 

But Judge Chase himself, in his answer to the impeachment, said 
that he well knew that " It is the right of juries, in criminal cases, to 
give a general verdict of acquital which cannot be set aside on account 
of being contrary to law, and that hence results the power of juries to 
decide on the law as well as on the facts in all criminal cases. This 
power he holds to be a sacred part of our legal privileges, which he 
has never attempted and never will attempt to abridge or obstruct." 
And he further declared that on the second day of Fries' trial, " We 
offered, if counsel would go on, they would be permitted to offer argu- 
ments to the court and also to the jury, that the court was mistaken 
in the law." 

In his closing argument, John Randolph fired what, in this unre- 
specting day, would be called a palpable ' ' gallery shot. ' ' He said : 
"Suppose a man should be indicted for killing another. Some cir- 
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cumstances will amount to a justification, such as being in defence of 
his person, and, which I consider equally as sacred, in defence of his 
character and reputation. If I were on the jury, and it appeared 
that the person indicted had killed the other in defence of his character 
and reputation, I will not find him guilty of murder, though directed 
by all the courts of the nation." 

The presiding officer, Aaron Burr, was then under indictment for 
murder, having shortly before killed Alexander Hamilton in a duel. 

In his argument, Luther Martin made the statement that he had 
been concerned in as many as five thousand criminal trials. He said 
that he had never heard it intimated that counsel could argue to a jury 
that what the court said was law was not law. 

Judge Winchester testified that he had known one such instance, in 
a case where he was counsel, and the verdict of the jury was contrary 
to both law and justice. 

In reference to the second charge against Judge Chase — his conduct 
upon the trial of Callender : This event took place in Richmond, in 
May, 1800, which was the first time, I think, that Judge Chase had 
ever been to Virginia. Before leaving home, Luther Martin had put 
into his hands a copy of " The Prospect Before Us," a book written 
by one Callender, then living near Petersburg. Many passages were 
underscored. These are some of the samples: 

' ' By his own account, therefore, Mr. Washington had been twice 
a traitor. He first renounced the King of England, and thereafter 
the old confederation." 

' ' The extraordinary popularity possessed by this citizen reflects the 
utmost ridicule upon the discernment of America. He approved of 
the funding system, the assumption, the national bank, and, in con- 
tradiction of his own solemn promise, he authorized the robbery and 
ruin of the remnant of his own army." 

' ' If Washington wanted to corrupt the American judges, he could 
not have taken a more decisive step than by the appointment of Jay." 

"This speech has a charm that completely unmasks the scandalous 
hypocrisy of Washington. Mr. Adams has only completed the scene 
of ignominy which Mr. Washington began." 

These will do as examples of the mild way in which the generation 
of printers in the latter part of the last century spoke of those persons 
whom we reverence so highly to-day. 

In a jesting conversation before going to Richmond, Judge Chase 
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had declared that if the State of Virginia was not utterly debased, or 
if an honest jury could be found, he would punish Callender. 

To an acquaintance in the stage coach he remarked, when told that 
Callender had been taken up as a vagrant, it was a pity they did not 
hang the rascal. 

This, one of the counsel remarked, he had heard a hundred men 
say of as many printers. 

The law which Judge Chase was thus determined to enforce was the 
famous sedition law. Eead now it does not seem of so dreadful a 
character, but then it was looked upon as striking at the very founda- 
tion of liberity. It declared punishable libels against certain high 
officers of the United States, allowing the truth, however, to be given 
in evidence. The bar of Virginia looked upon it as monstrously un- 
constitutional. That Judge Chase had any deep feeling against Cal- 
lender is disproved by the fact that on his conviction he fined him only 
one hundred dollars. That any gentleman of the bar or community 
had any sympathy for Callender is clearly disproved, but many lead- 
ing characters regarded it as an opportunity to argue against the law, 
sure of the applause of every bystander. 

As in the case of Fries, so in the case of Callender, there was no 
dispute about the facts. The question simply was one of law. Was 
the sedition law unconstitutional? And did the counsel have the 
right to argue that question to the jury ? 

The third charge against Judge Chase was that he had delivered an 
address to the grand jury, in Baltimore, and that this was simply a 
political speech. The court was held in a tavern, and many witnesses 
were examined as to what had occurred. The prosecution attempted 
to show that it was a most intemperate harangue, but as the charge 
was written, the evidence signally failed. Judge Chase was able to 
show not only that it was the custom for the judge at this time to de- 
liver political addresses from the bench, but that, by the laws of more 
than one State, it was a duty enjoined upon them. 

There were thirty-four Senators who sat in this case, twenty-five 
Democrats and nine Federalists. Upon the article in reference to the 
Fries trial the vote stood, "guilty," 16; " not guilty,''' 18; upon that 
in reference to Callender, "guilty," 18; " not guilty," 16; upon that 
in reference to the address to the grand jury, "guilty," 19; "not 
guilty," 15. There being less than a two-thirds vote on any article, 
the impeachment failed. Five Democrats voted "not guilty" on 
every charge. 
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The first interesting question is, why was this impeachment under- 
taken? That it was a political prosecution from beginning to end 
cannot, I think, be denied. The motion to inquire into Judge Chase's 
official conduct was not made until January 5, 1804. Three of the 
offenses occurred in April, May and June 1800, almost four years be- 
fore, and during the Adams administration. The fourth occurred in 
1803. John Randolph avowed the authorship of the impeachment and 
declared that he had himself written every charge that was preferred. 
With all his peculiar ability, perhaps we should rather say genius, he 
was a most unwise political leader. When confronted with such law- 
yers as defended Chase he found it utterly impossible to make head 
against the current of legal reasoning and authority adduced by them. 
For how could any one support the proposition that the counsel for 
Fries had the right to persuade the jury that was law which the court 
said at the time was not law, and which no one could claim to be law ? 

And so in the case of Callender, how could it be argued that a jury 
would have the right to declare a statute passed by the Congress of 
the United States unconstitutional ? 

These accusations failing, it was inevitable that the whole prosecu- 
tion should break down. 

But Judge Chase had marked himself for such an attack. An 
ardent Federalist, he was not only in favor of the adoption of the 
Sedition Law, but brought the powerful weight of his character and 
legal attainment to its enforcement. 

Now it was this law and the Alien Law that were regarded of all 
others the most arbitrary of the Federalist measures. They were 
counted as adding a large domain of power to the national govern- 
ment, and having a most alarming centralizing tendency. It was 
these laws that called out the famous Kentucky Resolutions, and the 
Virginia Assembly declared them unconstitutional. So that Judge 
Chase well understood against what opposition he must contend when 
he proposed to enforce the Sedition Law in the State of Virginia. 

It was afterwards attempted to argue that the doctrine of Nullifica- 
tion was taught in the opposition to these laws; but Madison was able 
to point to the fact that Callender' s trial and conviction, in the capital 
of his state, had met with no resistance except in methods entirely 
legal. But for all this, it was laid up in the memory of men who had 
been the judge to defy the sentiment of liberty, and to stand as cham- 
pion of this odious measure against the flower of the Virginia bar. 

Again, Judge Chase was that character of judge which is to a law- 
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yer the most exasperating — combative, alert, sarcastic, able. He held 
his own in all sorts of debate, and even though his manner might be 
rude, yet his decision was almost sure to be correct; so that the lawyer 
who confronted him suffered defeat in the estimation of the bystanders, 
and felt almost certain that there was no chance of reversal in a higher 
tribunal. 

The scene may be imagined. The newspapers with customary ex- 
travagance had published in advance of Judge Chase's going to Rich- 
mond, his threats not only to punish Callender, but to teach the Vir- 
ginia bar a lesson. The Federalist friends of the burly old judge 
were represented as roaring with laughter as he described how he 
would take the chivalry of the Richmond bar across his knee, and, 
after the manner of the country schoolmaster, instill into them some 
correct notions of what was really law. The combatants were now 
met. There were Wirt and Hay and Nicholas, burning with patriotic 
zeal; eager to defend the freedom of the press, as involving the liberty 
of the people; full of earnest resolution; surrounded on all sides by 
constituents in entire sympathy with their cause. 

There was the grim old Federalist, intent on the intellectual com- 
bat; overflowing with the gaudia certaminis; accustomed to every kind 
of popular debate; not in the least disturbed by being in the midst of 
a community overwhelmingly opposed in their views to his. And so 
an, eye witness testified: " The audience enjoyed considerable mirth at 
the expense of the counsel, but I did not see the latter laugh." The 
Managers so lost all sense of humor as to prove that in response to an 
argument by Mr. Wirt, Judge Chase had bowed and said, " It is a non 
sequitur, sir, ' ' upon which Mr. AVirt sat down — whether it was because 
of being "bowed at" or called a " non- sequitur " is not plain. So 
they proved that Judge Chase had called Mr. Wirt "a young man," 
whereas he was thirty and a widower ! 

Another reason why the impeachment of Judge Chase was under- 
taken is that there was about this time what we may call an epidemic 
of impeachments. The most prominent was the trial, in 1802, of 
Judge Addison, the presiding judge of one of the Common Pleas 
courts of Pennsylvania. It had been his habit, in addresses to the 
grand jury, to abuse the Democrats, and he had gone so far, on one 
occasion, as to say that a liberty pole was a nuisance — in striking con- 
trast to a Vermont judge who sat on the bench in a liberty cap. It 
seems that at that date several judges opened court. An associate of 
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Judge Addison, a mild Frenchman named Lucas, attempting to speak 
after the delivery of the principal charge, Judge Addison told the 
grand jury that "the address delivered to them by the said John 
Lucas, otherwise John B. Lucas, had nothing to do with the question 
before them, and that they ought not to pay any attention to it." 

On the next day, upon Judge Lucas' attempting to speak again, 
Judge Addison told his colleague to be silent, and informed him that 
the court would, and knew how to, enforce obedience. 

Following his conviction, the whole Supreme Bench of Pennsylvania, 
with the exception of one judge who was a Democrat, was attacked; 
but the bar rallying to their support, they were acquitted. 

It is evident that when the Federalists were defeated in the year 

1800, and John Adams was succeeded by Thomas Jefferson, all of the 
offices in the country were in the possession of the Federalists. Since, 
however, the Senate had, by a narrow majority, decided that the 
President could remove an officer without the assent of the Senate, the 
way was open to put Democrats in all places except those which were 
judicial. From this they were barred out by the life tenure prescribed 
by the Constitution, unless some means could be found, under the Con- 
stitution, of cutting short their term. 

In the closing days of Mr. Adams' administration, an act was passed 
creating sixteen circuit judgeships. All of these places were filled by 
appointment of the President and confirmation of the Senate, some of 
them not being completed until nine o'clock at night, 3d of March, 

1801. These were called the "midnight appointments." They were 
gotten rid of summarily by a repeal of the law creating the courts 
over which they were to preside — an act which was assailed with great 
vigor as being not only unconstitutional but utterly inconsistent with 
the independence of the judiciary. Having disposed of these surplus 
judges, however, there was certainly a disposition to get hold of some 
of the places upon the Supreme Court of the United States. 

These reasons all conspired to induce the House of Representatives 
to undertake the impeachment of Judge Chase. While at this dis- 
tance of time, the part which he had taken in the Revolution, and the 
fact that he was one of the signers of the Declaration of Independ- 
ence, would seem to be of themselves sufficient to screen him from any 
attack, yet we are to remember that at this early day nearly all the 
men prominent in public life had taken an active part in the Revo- 
lutionary struggle, and that even signers of the Declaration of Inde- 
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pendence jostled against and interfered with each other on the high- 
road to public power and place. 

What, then, caused the failure of the impeachment ? In the first 
instance, the prosecution was conducted with a degree of heat in no 
way warranted by the nature of the charges. One of the Managers 
said: " It is true our fellow-citizens are looking with an anxious solici- 
tude to the decision of this cause, and, as the counsel have said, a con- 
demnation will not be a proof of guilt of the judge; and I thank God 
that an acquittal will not establish his innocence." 

Such a sentiment only marks and emphasizes the chagrin of disap- 
pointed partisanship. For it is not conceivable that so grave a matter 
as the institution of such proceedings by a body so responsible as the 
national House of Representatives, before a court of such dignity as 
the Senate, involving the place of a justice of our Supreme Court, 
could be undertaken from any motive other than the highest concern 
for the public good. The accused was entitled to every consideration 
of calm judgment, and certainly was not to be branded as a criminal 
except upon the judgment of his triers. 

John Quincy Adams represents Madison as laughing over the vain 
rage of Eandolph and Nicholson at the judgment of the Senate — for, 
going back into the House of Representatives, one proposed an amend- 
ment to the Constitution making judges removable by address, while 
the latter wanted an amendment allowing a State to cancel the com- 
mission of a Senator. 

Again, the theory upon which the impeachment was undertaken 
broke down from the very beginning. This theory was that all the 
Senate had to determine was the question whether the accused was a 
fit person to continue to hold the office to which he had been appointed. 
In other words, that whereas, incumbents of other offices could be re- 
moved by the President without the consent of the Senate, whenever 
he considered a change would promote the public welfare, so an officer 
holding his place by a fixed tenure could be removed by a vote of the 
House of Representatives for reasons which, in the will of two-thirds 
of the Senate, were of sufficient force to induce their concurrence. 

At the present day, under the Constitution of many of the States, a 
judge can be removed by address. Given the proper majority in favor 
of such action, there is no legal limit upon the motives or reasons for 
the address. For, if the proper majority so wills it, for purposes 
however partisan, or for causes however trivial, the effect follows, 
since the power is one dependent upon the will. If the address, as 
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was the case this year in Tennessee, expressly negatives any unfitness, 
a different question may arise. 

The Constitution of the United States is not so. It declares the 
judges shall hold office during good behavior. It ordains that the 
President, Vice-President and all civil officers of the United States 
shall he removed from office on impeachment for and conviction of 
treason, bribery and other high crimes and misdemeanors. To the 
House of Representatives is given the sole power of impeachment; and 
it is provided that the Senate shall have the sole power to try all im- 
peachments. When sitting for that purpose they are to be on oath or 
affirmation, and no person is to be convicted without the concurrence 
of two-thirds of the members present; and judgment in case of im- 
peachment is not to extend further than removal from office and dis- 
qualification to hold office. 

It was suggested that as a judge holds his office during good be- 
havior, the implication is that he shall cease to hold it when he is 
guilty of bad behavior; and what is bad behavior is undefined; indeed, 
impossible of strict definition. 

This argument counts for nothing, because a judge is a civil officer 
and is one to be removed by impeachment. The process of impeach- 
ment is essentially judicial; requiring charges, a court sitting under 
oath, whose finding is called a conviction and whose sentence is called 
a judgment. Moreover, the grounds of impeachment are limited to 
treason, bribery and other high crimes and misdemeanors. There must 
be an offense; it must be of a grave character, such as treason, 
bribery or other high crime or misdemeanor. The word ' ' misde- 
meanor ' ' may not have been used in a strict sense and may be equiva- 
lent to misbehavior. 

Again, it can be well imagined that what would be a high misde- 
meanor in one civil officer, would riot be so in another civil officer. 
Every office has its special obligations and its own peculiar limits upon 
even the private life of its incumbent. 

The legal phrasing of our constitution necessarily followed the Eng- 
lish law. In the mother country a judge was removed from place by 
address, or removed and punished for misconduct by impeachment, or 
bill of attainder. The latter method was simply the passage of a law, 
which, without regard to whether an act was criminal when committed, 
or without regard to its then measure of punishment, in one stroke 
declared the crime, fixed the punishment and convicted the offender. 

Our constitution forbids ex post facto laws and bills of attainder, 
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and allows on impeachment no punishment except removal from office 
and disqualification for future preferment. 

For this reason there has always been a struggle to make our pro- 
cess of impeachment cover a part of the field occupied in England by 
bills of attainder. But there can be no place for the idea that a judge 
or any civil officer of the United States, holding a fixed tenure under 
the constitution, can be removed from his place because any majority, 
however large, of the legislative department, so wills it. He is en- 
titled to know the accusations and face his accusers; to hear their 
evidence and to produce his own. His offense must fairly come within 
the constitutional definitions, and his triers must sit under the solemnity 
of an oath and of the weighty moral and legal obligations resting 
upon a judge. 

In the year 1804, Judge Pickering, a district judge of New Hamp- 
shire, was removed from office after trial before the Senate. He was 
charged with habitual drunkenness, although his friends claimed that 
he was insane. The question then framed by the Senate was: "Is 
John Pickering, District Judge for the District of New Hampshire, 
guilty as charged in the article? The answer to be yes or no." 

But in the Chase trial, after much argument and opposition, the 
question was changed, and this was its form- "How say you? Is 
Samuel Chase, the respondent, guilty of a high crime or misdemeanor, 
as charged in the article just read ? ' ' The answer was to be " guilty ' ' 
or "not guilty." The mere agreement to thus form the question de- 
termined the whole result. 

It can hardly be said to be yet determined what is an impeachable 
offense, and under what limits the Senate sits as a court of impeach- 
ment. The counsel in the Chase trial, and Judge Curtis in the John- 
son trial, have stated the simplest rule, which is, that "it consists of 
the violation of some Federal law of a nature so grave as to be classed 
with treason and bribery. ' ' Any other rule leaves the Senate, where 
the argument of General Butler leads it, uncontrolled by any law, each 
Senator to determine for himself, whether expediency requires the 
removal of the officer. He therefore denied that the Senate was a 
court, or, as Mr. Evarts said, " he found that the only way to prevent 
his cause from being turned out of court was to turn the court out of 
his cause." 

Every successive impeachment has increased the weight of the more 
conservative notion, and it has also made clearer that the logic of the 
other contention leads to the power of passage of both ex post facto 
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laws and bills of attainder, by a majority of the House and two-thirds 
of the Senate, through the indirect method of an impeachment inaugu- 
rated by the one and successfully carried through the other. 

But I am constrained to believe the controlling reason for the ac- 
quittal of Judge Chase was something more far-reaching than anything 
I have heretofore touched on. 

Aside from any recoil from the ungenerous heat of the prosecution, 
aside from any fixed opinion as to the exact limits of a proceeding upon 
impeachment, there was the feeling that Judge Chase, whatever might 
be his fault, was not deserving of this stigma upon his life. We are 
wont to pride ourselves upon the energy and force of our national 
character. We are wont to smile at the gravity with which the Old 
World regards the unrespecting and humorous view we take of matters 
of most serious concern. But, when it comes to a question of doing 
full justice to the individual; of giving the most ample protection to 
the one who seems to stand alone; of shielding weakness against power; 
of exacting fair-play in every contest in life; then the American com- 
munity puts itself on a high plane. It is this best form of conserva- 
tism that has rarely failed the American people, and upon the strength 
of whose existence we have depended in facing those crises that have 
endangered our national life. Courage, energy, love of liberty — all 
these, I believe, we have. Having them has done much to make us 
a great nation. But all this would be of little value without that cor- 
ner-stone upon which I am constrained to believe our political and 
social house is budded; and that corner-stone is Justice — the same to 
all, rich or poor, strong or weak. 

When, therefore, it came to a vote on the impeachment of Chase and 
on the impeachment of Andrew Johnson, and the Senators stood up, 
each in his own place, each to answer as God and his country demanded 
him to true answer make, there were found men enough whom no 
political bias could influence nor partisan zeal control, to say, in the 
language of Aristides: "This measure, O Athenians, may be most ex- 
pedient, but it cannot command my vote, for it is not just." 

The consequences of this famous trial were far-reaching. Nearly 
all of the authors who tell us of these times say it had one good result, 
in much improving the manners of all judges. These are alleged to 
have been, in many cases, rude, arbitrary and overbearing. I think 
there is very much of exaggeration in this. At any rate, I think we 
suffer very little from any such evil in these days, much less, I suppose, 
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than do our English cousins. It is stated that Mr. Benjamin on one 
occasion felt called upon, in the assertion of his personal dignity, to 
stop his argument and leave the House of Lords. 

Another consequence, whether of this impeachment or of the change 
in the time, is that judges no longer use their places to deliver political 
harangues. It is only fair to Judge Chase to say that all men are 
entitled to be estimated according to their day and the fashion of their 
day. I have already noticed the fact that in the year 1800 Judge 
Chase left the court without a quorum to canvass Maryland for Adams, 
and yet this was not mentioned in the articles of impeachment. So 
he was able to show the general custom of making political measures 
the burden of addresses to the grand jury. Indeed, in the early his- 
tory of the court there was little else to do. When Judge Patterson 
opened court, May, 1800, in Portsmouth, New Hampshire, he dis- 
coursed to the grand jury of law, of politics, of religion, and of 
morality, concluding by the observation that "when the righteous are 
in authority the people rejoice" — a sentiment neither party could ob- 
ject to. And on this occasion, after the charge was delivered, ' ' the 
Eeverend Mr. Alden addressed the throne of grace in an excellent 
and well adapted prayer ! " 

It is not conceivable that our present court would adjourn its term 
and each justice go to his circuit to advocate the claims of the party 
to which he owed his elevation. It is not perhaps their fault if an 
occasional sentence, coming hot from the forge and anvil of the con- 
ference room, finds itself a quotation in the mouth of a perfervid 
orator, eager to show his opinion stamped with judicial approval. 

In the early days it was quite usual for one citizen to hold several 
high places, and hence for Supreme Court Justices to hold another office. 
Thus Jay was Chief-Justice and a cabinet officer, and resigned both 
because he had been elected Governor of New York. Ellsworth was 
Chief- Justice, and also a foreign minister; Marshall was Secretary of 
State and Chief-Justice. 

This combining of the judicial and the political office was quite op- 
posed to our theory of separate departments. During the present year, 
it is stated, the President offered one of the justices of the Supreme 
Court a place on the Spanisli Peace Commission. This was wisely de- 
clined. A treaty is the highest form of law, and the law-maker and 
the judge should never be the same. he presence of judges of the 
Supreme Court on the Electoral Commission was hurtful to the court 
beyond doubt, but it was helpful to the country, as it is not unlikely 
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that the bill creating the tribunal could not have been passed without 
this feature. 

Other instances are the Behring Sea and Venezuelan Commissions. 
These are, however, judicial functions, and in reason it would seem 
there can be no better choice for such a mission than a member of our 
highest court. 

There is to-day sitting in Paris a tribunal made up of the Lord 
Chief Justice of England, another distinguished English judge, the 
Chief Justice and one of the associate justices of our Supreme Court, 
and a Russian, publicist. If the vote shall stand two to two, and so 
the umpire fix the Venezuelan boundary, then the tribunal will be 
a conspicuous failure. If the final judgment, however, indicates an 
agreement of all, or differences unconnected with national affiliation, 
the experiment will be regarded in a different light. 

But our State bench is not altogether divorced from politics. So 
long as our judges are nominated at political conventions, and voted 
for on the same ballot with other officers, we cannot hope they will 
take no part in the campaign which follows. But when once a judge 
is elevated to the bench his political activity should absolutely cease. 
There should be no taking part in conventions or campaigns, nor in 
anything which will publicly mark him as belonging to any party or 
faction. 

For, say what we will, the judge must stand apart from those over 
whom he exercises control. Into his hands are committed everything 
that makes life dear, and even life itself. His duty well performed is 
sufficient for the highest ambition. Before him all men should stand 
equal, and in his presence the voice of party or faction should be 
dumb. Whatever there is of good in political life, he can well pass 
by to escape even the suspicion of what is evil. 

" There is a divinity that doth hedge a king," and one has said that 
while everybody knew Elijah was a very great prophet, at any rate 
from the time he was taken up to Heaven in the chariot of fire, no 
such marvelous manifestation witnesses the elevation of a lawyer from 
the bar to the bench, nor conclusively proves his original fitness or 
effects a miraculous change. So the judge must make his own hedge; 
must establish his own place in the minds of the people. Learning, 
ability and integrity he may have, but, as to the young man who from 
his youth up had kept all the commandments, there is something yet 
lacking. There must be the calm mind; the firm character; the un- 
biased judgment; and men must know that these exist. It weakens 
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our reverence and lessens our respect for the bench if it shares in the 
struggles of conventions or the conflicts of the hustings, and so it is 
most harmful to the people and harmful to the courts for judges to 
take any active part in politics. 

The judical department should be one where reason and not heated 
debate prevails; where the citizen shall be assured of the impartial 
judgment; where law shall be declared, and not where political policies 
shall be discussed. When the judiciary passes the bounds of its proper 
sphere and attempts to rely for its strength on, or to add to its strength, 
executive, legislative or factional favor, it forsakes the sure foundation 
upon which alone it can rest. This at last is the confidence of all the 
people without respect to party or faction, in its integrity, its calm 
reason and its impartial judgment. 

It is obvious that the most important consequence of the acquittal 
of Judge Chase was the effect it had on the independence of the 
Federal judiciary. His removal from office, considering the charges 
made against him and the evidence adduced in their support, would 
of necessity have established the proposition, as one of practical 
politics at least, that a judge could be addressed out of office whenever 
his political opponents could command the necessary majority to that 
end. This would have destroyed the Supreme Court, or have so weak- 
ened its character as to make its influence of small moment in the 
formative period of this republic. 

If it is said that the power of removal by address has not weakened 
the State judiciary, it is a full reply that in almost every State the 
terms of the judges are so short as not to make it worth while to re- 
move them; and, again, he reads with little reflection who does not 
observe how hard upon popular belief follows judicial opinion. 

The plan now in favor of electing judges by the people for short 
terms makes them responsible only to the people. The obvious objec- 
tions to this are the necessity of the canvass for the election, and the 
looking forward to re-election, and the fact that the judge frequently 
has to answer to the temporary popular impulse rather than to a fixed 
and considered public opinion. But this is better than making judges 
removable at the will of the legislature — a body not even responsible 
for their appointment. The consequent intrigue between the power 
which creates the vacancy and the power which fills it is too well 
known in other lines to be dwelt upon. 

The establishment of this judicial independence in the Chase trial 
was followed by the establishment of the executive independence in 
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the Johnson trial; and, I doubt not, the first did much to influence 
the last. For if it had been determined that the question of removal 
of a judge whose term was for life was only dependent upon the wish 
of the legislature, a fortiori it would have been determined that an 
executive term of four years was so dependent. With the executive and 
judiciary thus at the legislative mercy, our constitution would have 
suffered an entire subversion. Instead of three independent and co- 
ordinate departments, there would have been one overshadowing power. 
In both impeachments, then, the axe was laid at the very root of the 
tree. The power of veto and the final power of upholding the consti- 
tution against usurping legislation, would be of little value confronted 
with a power of removal such as this. 

In Massachusetts a judge was once removed from office because he 
enforced the Fugitive Slave Law. In West Virginia a judge was 
once removed from office because he allowed a returned Confederate to 
practice law without taking the oath of expurgation. This would be 
a precedent to the Senate to disrobe Taney for deciding the Dred Scott 
case, and to unfrock Field for deciding the case of Ex parte Garland. 

One of the most astonishing notions that found countenance in 
those old days, and has been revived in the new, is that by reason of 
its independence the Federal judiciary has the potency to erect itself 
into an oligarchy, and that the rights of the people and the powers of 
the other departments of government are in danger from its usurpa- 
tion. 

In a famous sentence Mr. Jefferson stated: "It has long been my 
opinion, and I have never shrunk from its expression, that the germ 
of dissolution of our Federal Government is in the constitution of the 
Federal judiciary. An irresponsible body, working like gravity by 
day and by night, gaining a little to-day and a little to-morrow, and 
advancing, with noiseless step like a thief, over the field of jurisdic- 
tion, until all shall be usurped from the state, and the government of 
all become consolidated into one." 

In order to determine the relative strength of several powers which 
are supposed to co-exist, and the possibility or probability of one ab- 
sorbing the others, we must examine into the nature of each power, 
and especially find out how far each has an existence and authority 
independent of the other. 

Take, then, the Federal judiciary. Is it self-existent ? The Con- 
stitution simply ordains that the judicial power of the United States 
shall be vested in one supreme court, and in such inferior courts as 
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Congress may from time to time ordain and establish. It gives the 
Supreme Court original jurisdiction in a few cases and leaves all other 
questions of jurisdiction to Congress. The legislative power, therefore, 
fixes how many judges there shall be in the Supreme Court, and to 
this same power belongs the right to say whether there shall or shall 
not be any other courts. 

The first Congress of Mr. Jefferson's administration abolished the 
law which created sixteen circuit judges, and shut up the Supreme 
Court so that it held no term in the year 1802. According to this prece- 
dent, Congress can to-morrow absolutely abolish every Federal court 
in the Union except the Supreme Court, and practically destroy that. 

The answer to the question as to whether the Federal judiciary is 
self-existent (meaning established by the Constitution without the aid 
of another power ^go established) must be in the negative. 

What, then, as to the jurisdiction of the Federal courts ? The same 
statement applies here. It is wholly dependent on Congress, and can 
be much or little as Congress shall ordain. The Constitution limits 
the judicial power of the United States, but does not confer any power 
on the courts. It belongs to Congress within these limitations to say 
what part of this jurisdiction shall be exercised. Hence Congress can 
at any time take away all original jurisdiction from the inferior courts, 
and all appellate jurisdiction from the Supreme Court. 

Nor is this mere theory, for Congress has never yet granted to the 
inferior courts all the jurisdiction it might grant to them, and has 
always limited the appellate jurisdiction of the Supreme Court. Not 
only is this true, but Congress has actively interfered to prevent the 
Supreme Court from deciding cases already argued and under advise- 
ment. In this way Congress essayed to prevent the Supreme Court 
from passing on the constitutionality of the Reconstruction measures; 
taking away the appellate jurisdiction of the Supreme Court after cases 
involving these laws had been argued and submitted to the court and 
held under advisement by it. 

The small measure of the original jurisdiction in the Supreme Court 
counts for nothing. 

It thus appears that no case can be brought in an inferior Federal 
court; no witness sworn; no jury called; no judgment pronounced, 
unless Congress so wills. 

When, therefore, it is complained that the Federal courts exercise 
certain judicial power; that they take jurisdiction over certain con- 
troversies; that foreign corporations are allowed to sue in those courts 
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or remove case3 to those courts; that the Supreme Court is allowed to 
anuul the judgment of the highest State tribunals — when all this is 
alleged, and alleged as constituting a tyranny of judges, a usurpation, 
a growth of an oligarchy — the answer is so simple as to appear absurd. 
And yet it is true that all this is at the will of the people; that the 
Representatives and Senators elected by the people and the States can, 
at their pleasure, remove every evil and destroy every vestige of judi- 
cial power. 

The same statement is true in reference to enforcing the judgments 
of these courts. Here they are without inherent power, and can make 
no arrest, enforce no order, do no execution, except through officers 
supplied them, with the authority given them by Congress. 

To put it briefly, the judicial power is one which lacks both the 
purse and the sword, and therefore is necessarily the weakest of all the 
powers among the Government. 

There is no power in the State so dependent on the people as the 
judiciary. Strip it of their confidence, take away their faith in it, and 
it is as a voice crying in the wilderness. Let the people cease to love 
order; cease to desire the enforcement of law; cease to care for the 
ministers of justice, and this thing you call an oligarchy will perish as 
a feeble flame is swallowed up in immeasurable darkness. 

This famous trial proved the wisdom of confiding in the Senate the 
power to try impeachments. Indeed, there is hardly any provision in 
the Constitution so admirable as that creating the Senate, and giving 
to it the large authority which belongs to it. This is not the occasion 
to enlarge on such a theme. There is a disposition to underrate the 
Senate; to decry its character; to speak of it as a "rich man's club," 
and even to change the method by which its members are selected. 
Because several States have failed to elect, it is argued that there 
should be a direct choice by the people. But there is no reason in 
this. If the State cannot be well represented it had best not be repre- 
sented at all. The moment the plan of the Constitution providing one 
method of selecting the House of Representatives, another the Senate, 
and a third, the President, is broken into, no man can foresee the 
changes that will occur. It may not be true that on every occasion 
the Senate has expressed the sober second thought of the American 
people, but it has rarely done otherwise. On its floor the greatest of 
our public disputants have debated the most momentous questions of 
national life; and I believe that without boasting we can claim that 
history shows no greater legislative body. 
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When, on March 3, 1805, Aaron Burr delivered his farewell speech, 
he concluded it, in special reference to the trial of Samuel Chase, with 
language of unerring prophecy: 

"This body is growing in importance. It is here, if anywhere, 
that our country must ultimately find the anchor of safety, and if the 
Constitution is to perish — which may God avert, and which I do not 
believe — its dying agonies will be seen on this floor." 

There is one more thought which I would crave your indulgence in 
expressing. 

The two great rivals in the beginning of our government have often 
been spoken of as Hamilton and Jefferson. This is not true. Their 
contest was severe but brief. The true rivals were both of them pro- 
ducts of your own soil — Thomas Jefferson and John Marshall. Almost 
at the same time the one became President, the other Chief Justice. 
The dominant impulse of the one was the freedom of the individual; 
the controlling motive of the other was the order of society. The one 
feared anything which seemed to restrict the local government of the 
State in dealing with matters of local concern; the other was deter- 
mined that the central government should have force enough to at once 
protect ite own life and enforce its lawful authority. I think it would 
be difficult to measure which of these men has had the larger influence. 
The one, it seems to me, has most influenced the people; the other, 
the government; the one, the individual; the other, society. If this 
is a just estimate, to Jefferson belongs the crown, upon the principle 
that the government is made for the people and not the people for the 
government. At the same time, liberty is worth nothing without 
order; the individual is of no force without society. 

It is curious to notice that one of the first laws passed in Jefferson's 
administration kept Marshall off his seat for a year; and then there is 
the other curious fact that Marshall's first decision, when the court 
met again, was his famous judgment in Marbury v. Madison. 

These two men were like intellectual athletes, standing eye to eye, 
face to face, foot to foot. 

Out of the life wrestle of the principles illustrated by each has 
come our inheritance. If this nation is to last it must be because we 
have learned that individual liberty and social order are the twin 
pillars in the temple of popular government. 



